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      Issue 
Has Smith failed to establish that the district court abused its discretion by 




Smith Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Smith pled guilty to aggravated assault and the district court imposed a unified 
sentence of five years, with two years fixed.  (R., pp.46-49.)  Just over a year later, 
following a post-conviction action, the district court entered a Second Amended 
 2 
Judgment of Conviction and Commitment, to allow Smith to appeal from the judgment of 
conviction.  (R., pp.100-04.)  Smith timely appealed.  (R., pp.105-08.)   
Smith asserts his sentence is excessive in light of his substance abuse, mental 
health issues, family support, and purported remorse.  (Appellant’s brief, pp.3-7.)  The 
record supports the sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for aggravated assault is five years.  I.C. § 18-
906.  The district court imposed a unified sentence of five years, with two years fixed, 
which falls well within the statutory guidelines.  (R., pp.100-04.)  At sentencing, the 
district court articulated the correct legal standards applicable to its decision and also 
set forth in detail its reasons for imposing Smith’s sentence.  (Tr., p.13, L.13 – p.17, 
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L.6.)  The state submits that Smith has failed to establish an abuse of discretion, for 
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, 
which the state adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Smith’s conviction and 
sentence. 
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State oE Idaho v. Ivan Smith 8/3/2016 
Page 13 
l that he could earn the opportunity for parole as 
2 soon as possible having already served eight 
3 months in jail. Thank you. 
4 THE COURT: Thank you, Mr. Pierce. 
5 Mr. Smith, would you like to make a 
6 statement? 
7 THE DEFENDANT; Yes, I do, Yow- Honor. 
8 I apologize for my actions. I 
9 apologize to the court. You obviously read my 
10 letter. rm asking for opportunity to be 
11 successful with my mental health and treatment so 
12 I can make it out there. So thank you. 
13 THE COURT: All right Thank you, 
U Mr. Smith. 
15 This case centers on a violent attack 
16 and one that is unprovoked or. at least not 
1 7 provoked in a way a reasonable person would 
18 understand what kind of provocation is necessary 
19 to warrant choking someone, sitting on her and 
20 choking her. 
21 Th.is incident here involving the 
22 defendant becoming annoyed with Ms. Gustavson for 
23 making too much noise or something along those 
24 tines, and his response is to choke her and to 
25 hurt her in that way. It's difficult to 
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1 reasons for viewing Mr. Smith as having had a very 
2 difficult life to this point Mr. Pierce 
3 mentioned the fact that he has family members who 
4 are convicted and felons in their own right. 
S The PSI indicates that Mr. Smith may 
6 have been sexually abused over a period of years 
7 as a child. A:. I understand things, he indicates 
8 he doesn't remember this or doesn't validate that 
9 in any event, but some of his family members 
10 believe he was subjected to that. 
11 There are plenty of reasons to look at 
12 the presentence investigation and conclude that 
13 Mr. Smith has had a very difficult young life to 
1' this point, and that's certainly worth considering 
15 in mitigation. 
16 The nwnber one goal of sentencing is to 
17 promote community safety. I look at the facts in 
18 this case, I look at Mr. Smith's history, and 
19 while I certainly hope that you get appropriate 
20 mental health treatment, Mr. Smith, I can't see 
21 any other course of action that is more 
22 appropriate than the one the state has recommended 
23 here today. rm going to follow the state's 
24 reconunendation in this case. 
25 So, Mr. Smith, on yow-.plea of guilty 
Page 14 
l understand how that kind of response could have 
. 2 been viewed by Mr. Smith at the time as an 
3 appropriate or proportional response to the 
4 irritation he was feeling. Certainly not in any 
5 way justifiable. 
6 Mr. Smith served several years in 
7 prison on a couple of prior offenses. This 
8 incident happened 60 days after release from that 
9 sentence. 
10 The very short time span that it took 
11 Mr. Smith to find himself in serious trouble again 
12 is very concerning. We have had mental health 
13 evaluations and psychological evaluations done on 
14 Mr. Smith here in this case. Both of them 
15 indicate that Mr. Smith presents a high risk to 
16 the community in temlS of the potential for future 
1 7 violence. 
18 Mr. Smith quite plainly has significant 
19 substance abuse problems as well. The PSI 
20 materials make that quite clear. It's difficult 
21 to look at the picture that has been presented by 
22 all the PSI materials as suggesting anything other 
23 than that Mr. Smith in his present state presents 
24 a risk to the community safety. · 












to the crime of aggravated assault, I find you 
guilty. rm going to sentence you to the custody 
of the Idaho State Board of Correction under the 
unified sentence law of the State of Idaho for an 
aggregate term of five years. rn specify a 
minimum period of confinement of two years and a 
subsequent indetenninate period of confinement of 
three years. 
You'll be remanded to the sheriff of 
this county to be delivered to the proper agent of 
the State Board of Correction in execution of this 
12 sentence. 
13 You have a substantial amount of credit 
1' for time served accumulated so far in this case, 
15 as your counsel noted. By our count, that's 217 
16 days of credit for time served. 
17 So you will receive that, and you are a 
18 substantial - rve been told our nwnber. The 
19 number I gave you is out of date. The correct 
20 number is 245 days of credit for time served. So 
21 you'll have that, your substantial way through the 
22 first year of the sentence I have im.posed today. 
23 While I would like to think that 
2 4 putting you on probation and sending you into the 
program that you're seeking pennission to go into 25 
4 (Pages 13 to 16) 
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1 · today is a viable option. I think at this point 1 REPOR TER'S CERTIFICATE 
2 it's - I just don't think ifs appropriate from 2 
3 the standpoint of community safety. And I think 3 
4 the nature of this offense is serious enough, the 4 
s seriousness of it is depreciated by imposing a 5 I, Dianne E. Cromwell, Official Court 
6 probation sentence. 6 Reporter, County of Ada, State of Idaho, hereby 
7 All right. rm not going to impose a '1 certify: 
8 fine. I don't think it would be constructive to 8 That I am the reporter who took the 
9 do that. 9 proceedings had In the above-entitled action in 
10 I'll note, Mr. Smith, you have the 10 machine shorthand and thereafter the same was 
11 right to appeal, and if you cannot afford an 11 reduced into typewriting under my direct 
12 attorney for the appeal, you can ask to have one 12 supervision; and 
13 appointed at public expense. Any appeal must be 13 That the foregoing transcript contains a 
14 filed within 42 days. Counsel will need to return 
14 full, true, and accurate record of the proceedings 
15 presentence materials to be sealed. 
15 had in the above and foregoing cause, which was 
16 Anything else today, counsel? 
16 heard at Boise, Idaho. . 
17 MR. PIERCE: No, Your Honor. 
17 fN WITNESS WHEREOF, I have hereunto set 
18 MS. BROCKMANN: No, thank you. 
18 my hand November 2, 2016. 
19 
19 1HE COURT: All right. 20 
20 (Proceedings concluded 12:31 p.m.) 21 
21 22 
22 -oOo- Dianne E. Cromwell, Doug Miller 
23 23 CSRNo.21 
24 24 
25 25 
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